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§563f.8 Enforcement.

Except as provided in this section,
the OTS administers and enforces the
Interlocks Act with respect to savings
associations, savings and loan holding
companies, and affiliates of either, and
may refer any case of a prohibited
interlocking relationship involving
these entities to the Attorney General
of the United States to enforce compli-
ance with the Interlocks Act and this
part. If an affiliate of a savings associa-
tion or savings and loan holding com-
pany is subject to the primary regula-
tion of another Federal depository or-
ganization supervisory agency, then
the OTS does not administer and en-
force the Interlocks Act with respect
to that affiliate.

§563f.9 Interlocking relationships per-
mitted pursuant to Federal Deposit
Insurance Act.

A management official or prospective
management official of a depository or-
ganization may enter into an otherwise
prohibited interlocking relationship
with another depository organization
for a period of up to 10 years if such re-
lationship is approved by the Federal
Deposit Insurance Corporation pursu-
ant to section 13(k)(1)(A)(v) of the Fed-
eral Deposit Insurance Act, as amended
(12 U.S.C. 1823(K)(1)(A)(V)).
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§563g.1 Definitions.

(a) For purposes of this part, the fol-
lowing definitions apply:

(1) Accredited investor means the same
as in Commission Rule 501(a) (17 CFR
230.501(a)) under the Securities Act,
and includes any savings association.

(2) Commission means the Securities
and Exchange Commission.

(3) Dividend or interest reinvestment
plan means a plan which is offered sole-
ly to existing security holders of the
savings association which allows such
persons to reinvest dividends or inter-
est paid to them on securities issued by
the savings association, and which also
may allow additional cash amounts to
be contributed by the participants in
the plan, provided that the securities
to be issued are newly issued, or are
purchased for the account of plan par-
ticipants, at prices not in excess of cur-
rent market prices at the time of pur-
chase, or at prices not in excess of an
amount determined in accordance with
a pricing formula specified in the plan
and based upon average or current
market prices at the time of purchase.

(4) Employee benefit plan means any
purchase, savings, option, rights,
bonus, ownership, appreciation, profit
sharing, thrift, incentive, pension or
similar plan solely for officers, direc-
tors or employees.

(5) Exchange Act means the Securities
Exchange Act of 1934 (15 U.S.C. 78a-
78]j).

(6) Filing date means the date on
which a document is actually received
during business hours, 9:00 a.m. to 5:00
p.m. Eastern Standard Time, by the
Chief Counsel, Business Transactions
Division, Office of Thrift Supervision,
1700 G Street, NW., Washington, DC
20552. However if the last date on which
a document can be accepted falls on a
Saturday, Sunday, or holiday, such
document may be filed on the next
business day.
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(7) Issuer means a savings association
which issues or proposes to issue any
security.

(8) Offer; Sale or sell. For purposes of
this part, the term offer, offer to sell, or
offer for sale shall include every at-
tempt or offer to dispose of, or solicita-
tion of an offer to buy, a security or in-
terest in a security, for value. How-
ever, these terms shall not include pre-
liminary negotiations or agreements
between an issuer and any underwriter
or among underwriters who are or are
to be in privity of contract with the
issuer. Sale and sell includes every con-
tract to sell or otherwise dispose of a
security or interest in a security for
value. Every offer or sale of a warrant
or right to purchase or subscribe to an-
other security of the same or another
issuer, as well as every sale or offer of
a security which gives the holder a
present or future right or privilege to
convert the security into another secu-
rity of the same or another issuer, in-
cludes an offer and sale of the other se-
curity only at the time of the offer or
sale of the warrant or right or convert-
ible security; but neither the exercise
of the right to purchase or subscribe or
to convert nor the issuance of securi-
ties pursuant thereto is an offer or
sale.

(9) Person means the same as in
§563b.25 of this chapter, and includes a
savings association.

(10) Purchase and buy mean the same
as in §563b.25 of this chapter.

(11) Savings association has the same
meaning as in part 561 of this chapter,
and includes a federally-chartered sav-
ings association in organization under
this chapter, and a state-chartered sav-
ings association in organization which
is granted conditional approval of in-
surance of accounts by the Federal De-
posit Insurance Corporation. In addi-
tion, for purposes of §563g.2 of this
part, savings association includes any
underwriter participating in the dis-
tribution of securities of a savings as-
sociation.

(12) Securities Act means the Securi-
ties Act of 1933 (15 U.S.C. 77a-77aa).

(13) Security means any non-
withdrawable account, note, stock,
treasury stock, bond, debenture, evi-
dence of indebtedness, certificate of in-
terest or participation in any profit-
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sharing agreement, collateral-trust
certificate, preorganization or sub-
scription, transferable share, invest-
ment contract, voting trust certificate
or, in general, any interest or instru-
ment commonly known as a security, or
any certificate of interest or participa-
tion in, temporary or interim certifi-
cate for, receipt for, guarantee of, or
warrant or right to subscribe to or pur-
chase any of the foregoing, except that
a security shall not include an account
insured, in whole or in part, by the
Federal Deposit Insurance Corporation.

(14) Underwriter means any person
who has purchased from an issuer with
a view to, or offers or sells for an issuer
in connection with, the distribution of
any security, or participates or has a
participation in the direct or indirect
underwriting of any such undertaking;
but such term shall not include a per-
son whose interest is limited to a com-
mission from an underwriter or dealer
not in excess of the usual and cus-
tomary distributors’ or sellers’ com-
mission and such term shall also not
include any person who has continually
held the securities being transferred
for a period of two (2) consecutive
years provided that the securities sold
in any one (1) transaction shall be less
than ten percent (10%) of the issued
and outstanding securities of the same
class. The following shall apply for the
purpose of determining the period secu-
rities have been held:

(i) Stock dividends, splits and recapital-
izations. Securities acquired from the
issuer as a dividend or pursuant to a
stock split, reverse split or recapital-
ization shall be deemed to have been
acquired at the same time as the secu-
rities on which the dividend or, if more
than one, the initial dividend was paid,
the securities involved in the split or
reverse split, or the securities surren-
dered in connection with the recapital-
ization.

(i) Conversions. If the securities sold
were acquired from the issuer for con-
sideration consisting solely of other se-
curities of the same issuer surrendered
for conversion, the securities so ac-
quired shall be deemed to have been ac-
quired at the same time as the securi-
ties surrendered for conversion.

(iii) Contingent issuance of securities.
Securities acquired as a contingent
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payment of the purchase price of an eq-
uity interest in a business, or the as-
sets of a business, sold to the issuer or
an affiliate of the issuer shall be
deemed to have been acquired at the
time of such sale if the issuer was then
committed to issue the securities sub-
ject only to conditions other than the
payment of further consideration for
such securities. An agreement entered
into in connection with any such pur-
chase to remain in the employment of,
or not to compete with, the issuer or
affiliate or the rendering of services
pursuant to such agreement shall not
be deemed to be the payment of further
consideration for such securities.

(iv) Pledged securities. Securities
which are bona fide pledged by any per-
son other than the issuer when sold by
the pledgee, or by a purchaser, after a
default in the obligation secured by the
pledge, shall be deemed to have been
acquired when they were acquired by
the pledgor, except that if the securi-
ties were pledged without recourse
they shall be deemed to have been ac-
quired by the pledgee at the time of the
pledge or by the purchaser at the time
of purchase.

(v) Gifts of securities. Securities ac-
quired from any person, other than the
issuer, by gift shall be deemed to have
been acquired by the donee when they
were acquired by the donor.

(vi) Trusts. Securities acquired from
the settler of a trust by the trust or ac-
quired from the trust by the bene-
ficiaries thereof shall be deemed to
have been acquired when they were ac-
quired by the settler.

(vii) Estates. Securities held by the
estate of a deceased person or acquired
from such an estate by the bene-
ficiaries thereof shall be deemed to
have been acquired when they were ac-
quired by the deceased person, except
that no holding period is required if the
estate is not an affiliate of the issuer
or if the securities are sold by a bene-
ficiary of the estate who is not such an
affiliate.

(viii) Exchange transactions. A person
receiving securities in a transaction in-
volving an exchange of the securities of
one issuer for securities of another
issuer shall be deemed to have acquired
the securities received when such per-
son acquired the securities exchanged.
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(b) A term not defined in this part
but defined in another part of this
chapter, when used in this part, shall
have the meanings given in such other
part, unless the context otherwise re-
quires.

() When used in the rules, regula-
tions, or forms of the Commission re-
ferred to in this part, the term Commis-
sion shall be deemed to refer to the Of-
fice, the term registrant shall be
deemed to refer to an issuer defined in
this part, and the term registration
statement or prospectus shall be deemed
to refer to an offering circular filed
under this part, unless the context oth-
erwise requires.

[54 FR 49641, Nov. 30, 1989, as amended at 62
FR 54765, Oct. 22, 1997; 68 FR 75110, Dec. 30,
2003]

§563g.2 Offering circular requirement.

(a) General. No savings association
shall offer or sell, directly or indi-
rectly, any security issued by it unless:

(1) The offer or sale is accompanied
or preceded by an offering circular
which includes the information re-
quired by this part and which has been
filed and declared effective pursuant to
this part; or

(2) An exemption is available under
this part.

(b) Communications not deemed an
offer. The following communications
shall not be deemed an offer under this
section:

(1) Prior to filing an offering circular,
any notice of a proposed offering which
satisfies the requirements of Commis-
sion Rule 135 (17 CFR 230.135) under the
Securities Act;

(2) Subsequent to filing an offering
circular, any notice circular, advertise-
ment, letter, or other communication
published or transmitted to any person
which satisfies the requirements of
Commission Rule 134 (17 CFR 230.134)
under the Securities Act; and

(3) Oral offers of securities covered by
an offering circular made after filing
the offering circular with the Office.

(c) Preliminary offering circular. Not-
withstanding paragraph (a) of this sec-
tion, a preliminary offering circular
may be used for an offer of any secu-
rity prior to the effective date of the
offering circular if:
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